WARSHAW CLIENT ALERT

BURSTEIN | @m e

575 Lexington Avenue, New York, NY 10022 | (212) 984-7700 | www.wbny.com u @warshawburstein Y warshaw

OCIE Issues Risk Alert that Focuses on Compliance
with Form CRS

April 20, 2020

The SEC’s Office of Compliance Inspections and Examinations (“OCIE”) issued a Risk
Alert to provide SEC registered investment advisers and broker dealers (“firms”) with information
about compliance with new Form CRS! (Form ADV, Part 3) and its related rules that require
firms to deliver to retail investors a brief customer or client relationship summary (“relationship
summary”). The Risk Alert also provides information about the scope and content of OCIE
examinations that will assess firm’s compliance with Form CRS. Investment advisers must file
their relationship summaries using the Investment Adviser Registration Depository (IARD) and
broker dealers must file using the Central Registration Depository (Web CRD). Firms must file
their initial relationship summaries by the June 30, 2020 compliance date.

Form CRS

The Form CRS adopting release states that the relationship summary is intended to inform
retail investors about “the types of client and customer relationships and services the firm offers;
the fees, costs, conflicts of interest, and required standard of conduct associated with those
relationships and services; whether the firm and its financial professionals currently have
reportable legal or disciplinary history; and how to obtain additional information about the firm.”
A copy of the relationship summary must be available upon request without charge.

According to SEC staff responses to Frequently Asked Questions about Form CRS, an
investment adviser must deliver a relationship summary to each retail investor before or at the time
the adviser enters into an investment advisory contract with the retail investor. A “retail investor”
is defined as “a natural person, or the legal representative of such natural person, who seeks to
receive or receives services primarily for personal, family or household purposes.” In the staff’s
view, pooled investment vehicles, such as hedge funds, private equity funds and venture capital
funds, would not meet this definition and a relationship summary would not be required to be
delivered to these funds.

' On June 5, 2019, the SEC adopted Form CRS with a compliance date of June 30, 2020. Although the
SEC continues to monitor the effects of COVID-19 on market participants, it has not extended the Form
CRS compliance date.
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Examinations for Compliance with Form CRS

Initial examinations of firms with retail investors will be conducted after June 30, 2020 and
are intended to focus on the following areas:

Delivery and Filing

OCIE may (a) review whether the firm has filed its relationship summary and whether it is
posted on the firm’s website (if any); (b) evaluate the process for delivering the relationship
summary to existing and new retail investors; and (c) review policies and procedures to assess
whether they address the required relationship summary delivery process and dates.

With respect to existing retail investors, initial delivery of the relationship summary must
be made by July 30, 2020 (thirty days after the June 30, 2020 compliance date) and before or at the
time of:

= opening of a new account that is different from the retail investor’s existing
account;

= recommendation of a rollover of assets from a retirement account into a new or
existing account or investment; or

= recommendation of a new brokerage or investment advisory service or investment
that does not necessarily involve the opening of a new account and would not be
held in an existing account.

With respect to new retail investors, delivery of the relationship summary must be made
before or at the earliest of:

= entering into an investment advisory contract with the retail investor;

= recommendation to a retail investor of an account type, a securities transaction, or
an investment strategy involving securities;

= placing an order for the retail investor; or

= opening of a brokerage account for the retail investor.
Content

OCIE may review a firm’s relationship summary to assess if it (a) includes all required
information; and (b) contains true and accurate information and does not omit any material facts
necessary in order to make the required disclosures, in light of the circumstances under which they
were made, not misleading.

Specifically, OCIE may review how a firm describes (a) the relationships and services it
offers to retail investors, including account monitoring and investment authority; (b) the fees and
costs retail investors will incur; (c) the manner of compensation of firm’s financial professionals;
(d) conflicts of interest, if any; and (e) whether the firm or its financial professionals have
reportable legal or disciplinary history.



Formatting

OCIE may review a firm’s relationship summary to assess whether it is formatted in
accordance with the General Instructions to Form CRS and includes all enumerated items.

Updates

OCIE may review a firm’s policies and procedures for updating the relationship summary
to assess (a) how and whether the firm updates and files its relationship summary within 30 days
after any information becomes materially inaccurate; (b) how and whether the firm communicates
these changes to retail investors within 60 days after the updates were required to be made; and (c)
the firm’s process for highlighting to retail investors the most recent changes.

Recordkeeping

OCIE will review a firm’s records related to delivery of the relationship summary and the
policies and procedures regarding record-making and recordkeeping to assess how the firm
complies with its delivery and recordkeeping obligations. Firms must maintain records in
accordance with Rule 204-2 of the Investment Advisers Act of 1940 and/or Rule 17a-4 of the
Securities Exchange Act of 1934, as applicable.

Conclusion

OCIE has shared its intended focus for upcoming examinations so that firms can assess
their implementation plans for Form CRS as compliance date nears.
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If you have any questions regarding Form CRS, please call Meryl Wiener, any of the
undersigned or your regular Warshaw Burstein attorney.

Frederick R. Cummings, Jr. fcummings@wbny.com 212-984-7807
Thomas Filardo tfilardo@wbny.com 212-984-7806
Marshall N. Lester mlester@wbny.com 212-984-7849
Marilyn S. Okoshi mokoshi@wbny.com 212-984-7874
Murray D. Schwartz mschwartz@wbny.com 212-984-7701
Stephen W. Semian ssemian@wbny.com 212-984-7764
Martin S. Siegel msiegel@wbny.com 212-984-7741
Kyle A. Taylor ktaylor@wbny.com 212-984-7797
Meryl E. Wiener mwiener@wbny.com 212-984-7731



https://www.wbny.com/Meryl-Wiener
mailto:fcummings@wbny.com
mailto:tfilardo@wbny.com
mailto:mlester@wbny.com
mailto:mokoshi@wbny.com
mailto:mschwartz@wbny.com
mailto:ssemian@wbny.com
mailto:msiegel@wbny.com
mailto:ktaylor@wbny.com
mailto:mwiener@wbny.com

Warshaw Burstein, LLP (www.wbny.com) and its attorneys are experienced business lawyers, regularly advising business owners,
investors and entrepreneurs about business law, corporate and personal matters. The firm has the following practice areas:
corporate/securities, private investment funds, banking and finance, exempt organizations, financial services, intellectual property,
litigation, matrimonial and family law, real estate and construction, tax and trusts and estates. We have comprehensive experience
representing a wide range of international, national and local businesses of all sizes, as well as many prominent families and
individuals, in an extensive array of business and transactional matters.
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